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OPINION OF THE COMMISSION 
pursuant to Article 189 b (2) (d) of the EC Treaty, 
on the European Parliament's amendments 
to the Council's common position regarding the 
proposal for a 
EUROPEAN PARLIAMENT AND COUNCIL DIRECTIVE 
concerning the 
processing of  personal data and the protection of privacy in the telecommunications 
sector, iri particular in the integrated services digital network (ISDN) and in the public 
digital mobile networks 
AMENDING THE PROPOSAL OF  THE COMMISSION 
pursuant to Article 189 a (2) of the EC Treaty  · I.  BACKGIH>tJND 
On  27  July  1990  the  Commission  presented  a  proposal  for  a  Council  Directive 
concerning the protection of personal data and  privacy in  the context of public digital 
telecommunications  networks,  in  particular  the  integrated  services  digital  network 
(ISDN)  and  public  digital  mobile  networks  (COM(90)314  final- SYN  288).  This 
formed  part  of a  package  of measures  including  'the  proposal  for  a  general  data 
protection directive (Directive 95/46/EC on the protection of individuals with regards 
to the processing of  personal data and the free mov~ment of  such data, approved on 24 
October 1995\  ·  · 
.  ' 
The EconQmic and Social Committee adopted its opinion on the proposal on 24 April 
1991.  .  .  .  .  . 
ln the framework of the co-operation procedure the European Parliament delivered its 
opinion on 1 I March 1992 including a number. of proposed ame~dments.  · 
In view of  these amendments and taking due account ()f subsidiarity considerations, the 
Commission submitted by letter of 23  June  1994 an amended proposal for a European 
Parliament  and  Council  Directive  concerning  the  protection  of  person~!  d~ta and 
privacy  in  the · context  of digital  telecommunications  networks,  in  particular  the 
integrated services digital network (ISDN) and digital mobile networks (COM(94}128 
final Cob 288 of 13.06.1994).  · 
The Council adopted its common position (EC No 57/96) o~ 12  September 1996
2  on 
which the Commission ·delivered it's opinion ori  12  September. 1996  (SEC (96)1605 
fin).  .  .  ·  · 
In  second  reading,  the  European  Padiament  on  1.6  )an1J(lry  1997  proposed  11 
amendments to the common .p9sition. .  .  . 
2.  - Plli~POSE OF TilE COMMISSION PIWPOSAL 
The proposal for a Directive (concerning the protection of personal data and privacy in 
the  telecommunications sector, .in  particular  the  integrated  services  digital  network 
(ISDN) and digital mobile networks ) intends to ensure the free movement of  data and 
of telecommunications equipment and  services in  the Community by  harmonising the 
level of protection of the processing of personal data in the telecommunications sector 
and  of the legitimate  interests .of subscribers .to  public  telecommunicafio~s services 
who are legal persons. 
The Directive will  specifY,  for the telecommunications sector, the general rules as laid 
down by  the general Directive on the processing of  p~rsonal dat? and· it  will  enhance 
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. the protec~ion·  of privacy of  indivi4u~ls and.(>f the legitim(lte interests of  subscribers  tp 
teie~on)munic~ti~ms servict!s who are legal persons:.·  .  . .  .  .  .  - . 
. In  .<1  rapidly  cxpllJlditlg··tclccommunicalions  sector  it  is  of great  importance  that 
sub~cribers  to  public  telecommi.mications · services  can  rely  on  it  that  their 
cominunications and  related data are safe and  are  not -used  for  other purposes than 
those for. which they were i~tended. A sound developrpent of new  telt:;communicati~ns 
.  service~ depends to a great  extent on consumer confid~nce.  . .  . 
.  '  .··.  .  .  .  .  ;  .  -
3.  OPINION  OF  THE  COMMisSION  ON  THE  AMENDMENTS  OF  THE  EUROPEAN . 
.  ,·'·<.'  -.  •  ·•  •  •  ,.  .  - •  .  .  •  •  •• 
PARLIAMENT 
Of th~ eleven amend.ments !ld9Pled by  th~ Europe(ln  Parliament  in  seconcl  reading  , 
seven can be accepted by the (;:ommission, four cannot b~ supported.  · 
Amendments which can b' accepted 
•  Amendment  2  simplifies  the  title  of the  Directive  and  aligns  it  closer  to  its 
· substance. which makes it a useful drafting clarification. 
•  Amendment  3  changes the drafting of recital  7  on the issue of subsidiarity.  The 
original  -te~t  and  the  proposed  amendment . are  not  contradictory,  they  merely 
highlight different aspects of  subsidiarity.  . 
• · Am~11drT1.~nt · 4  introquc~s -a  new  recital  on  cooperation  between  all  parties . 
concerned· to  e11sure  that tel;;hnologies  are  available  to implement  the  guarantees 
offered by the pirective. Although care has been taken to draft the Directive in  such. 
Cl  way tftat the privacy  options required  do qot depe!'ld  0!1  the  availability  of ~ny 
. -· ·  P!lrtic~lar technolqgy, the inc~otive to cooperate is a.positive,new ele~ent..  · 
•.  Amendment 6  underline~ that .the ~omitology  proc~dure  qannot.b~ used for ch~nges- , 
of  substanc.e thus s~ating a matter oftact.  ·  ·  - .·  -
•  Amendment ?;adds ·a useful cross reference to Acticle 5 which  in its·-pres_ent drafting. 
could lead to misunderstandings. 
•  Amendment  9  deletes  the  possibility  for  operators to  charge  subscribers  for  not 
having their partic~lars entered in the public directory.- The Commission agrees with 
the Parliament that individual subscribers should.not ·have to pay for- the .exercise of 
their right to privacy  . 
.- Finally,. Amendment  I  0 clarifies an  ~tement which was .already implicitly included in 
the list  in the Annex and  is acceptable..  .  . I 
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Amendments which cannot be accepted 
•  Amendment 5 is  problematic because it  introduces  a  new concept namely 'the right 
to information of the user'  which is  not otherwise addressed by  the Directive.  The 
amendment interprets· the possibility for Member States not to apply the article on 
~irectories to legal  persons,  as  being  limited  to cases  where  they  would  need  to 
oblige such legal  persons to appear in  the public directory in  view of the right to· 
. information  of the  public.  The  scope  of  the  paragraph  was  however  intended 
diflerently.  l,egal persons  would not necessarily need to have all  the options which · 
·are enumerated  in  paragraph  I  ot.· article  II. fv1.orcqvcr,  since in  their case not the . 
right to privacy but  rather a  legitimate interest  would be concerned,  such  options 
would not necessarily need to be free of  charge.'  .  . 
•  Amendment 8  is  not acceptable because it contains a drafting error which would 
render article 9 to which it· relates inapplicable. For this reason a corrected version 
of the same amendment had been submitted to the Plenary by one of the political 
groups, but it was not  adopted. 
•  Two related amendments (unnumbered) proposing the suppression of  part ofrecital 
20 and of paragraph 3 of article 12 on unsolicited calls for marketing purposes. The 
Commission cannot accept these amendments which would result in an obligation to 
apply  article  12  equally  to  nat~,.~ral  and  legal  persons.  There  are  valid  reasons  to 
accept  a  differentiated  treatment  for  legal  persons,  who  need  not  .under  all 
· dn.:umstances  hc.tw  tQ  Iwve  the  right  to  shield  theniselves  ti·om  direct  ma,rketing  ·  calis.  ·  ·  ·  ·  · ·  ·  ·  ·  · · 
4.  MODIFIED PROPOSAL 
On  12  September  1996  the  Commission  has  adopted  its  opm10n on  the  common 
position  regarding a Directive ofthe European Parliament and the Council concerning 
the  processing  of  personal  data  and  the  protection  of  privacy  in  the 
telecommunications  sector,  in  particular  in  the  integrated  services  digital  network 
. ((ISDN)  and in  the public digital mobile networks,  by which it  accepted  the revised 
text for the proposed Directive. 
Following  the  second reading of the draft Directive by the European Parliament, the 
Commission  herewith  modifies  its  proposal  for  a  Directive  including  seven  of the 
amendments which were adopted by the European Parliament on 16  January 1997. 
With  regard to three of the  tour amendments which  the Commission cannot support, 
alternative proposals were already mentioned by  the Commission during the debate in 
the European Parliament's plenary session on  15  January  1997.  Instead of amendment 
· 8  the  Commi~sion proposes a  text  along  the  lines  of amendment  12  (intended  to 
correct amendment 8) and instead of the suppression of recital 20 and paragraph 3 of 
Article 12, the Commission proposes to add a clarification  to paragraph 12.3. ·,:  .. 
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AMENDED PROPOSAL. FOR 
A DIRECTIVE OF THE EUROPEAN PARLIA~ENT  AND THE COUNCIL 
CONCERNING THE PROCESSING OF PERSONAL DATA AND THE PROTECTION OF 
PRJV  ACY IN THETELECOMMuNiCATIONS SECTOR 
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'fillc 
(f(lllowing amcndrueill 2) 
Direclive of  I he European Parliamc,n1 and the Council  Directive of the Euroi>ean Parliarttcni rmd the Council 
concerning the j>rocessing ofpcrs,onal data and the protection  concerning .the processing of  personal data and the 
or privacy in the telecommunications sc~tor,  protection of privacy in the telecommunications sector. 
in particular in the integrated services digital network 
(ISDN) and in t~e public digital mobil.e networks 
Recital 7 
(following amendment 3) 
Whereas legal, regulatory. and technical provisions 
adopted by the Member States concerning the protection 
of personal data, privacy and the legitimate interests or 
legal persons. in the tclccomm~mications sector. must be 
hannonised in order to avoid obstacles to the internal 
mark.ct for telecommunications in conformity with the 
objective set out in Article Xa of the Treaty: whcr.eas the 
harmonisation pursuant to the principt,e of subsidiarity is 
limited to requirements that are strictly necessary to 
guarantee .that the promotion and development of new 
telecommunications services and networks between 
Member States will not be hindered: 
Whereas legal, ret,rulatory. and technical provisions 
adopted by the Member States concerning the protection 
of personal data, privacy and the legitimate interests of 
legal  person~. in the telecommunications sector, must be 
hanuonised in order to avoid obstacles to the internal 
market for telecommunications in conformity with the 
objective set out in Article 8a of the Treaty: whereas the 
application of the subsidiarity principle is not appropriate 
to harmonisation in the telecommunications sector 
.  .  '  .  .  . 
because of the essentially transnational nature of 
telecommunications networks 31td services and, 'whereas. 
in any case. such harmonisation will have to guarantee 
that the promotion and development of new 
telecommunications scn·ices and networks between  .  '  .  .  .  .  .  ' 
Member SHites arc not hindered: 
.  . 
{following amendment 4) 
' 
Whereas the Member States, providersand users 
concerned. together with the competent Community 
bodies. must cooperate in introducing and developing the 
rclc\·ant technologies needed tO apply the guarantees 
provided for by the pro\'isions of this Directive; (:onif.U0/1  positio~l : 
Recital  25 
(following amendment 6) 
Whereas, given the technological developments and the  Whereas, given the technological  developmen~  and the 
attendant evolution of the services on offer, it will be  attendant evolution of the services on offer, it will be 
necessary technically to specify the categories of data  necessary technically to specify the categories of data 
listed in the Annex to·this Directive for the application of  listed in  ~he Annex  t~ this Directive for the application of 
Article 6 of this Directive with the assistance of the  Article 6 of this Directive with the assistance of  the· 
Committee composed of representatives of the Member  Committee composed of repre~ntatives of  the Member 
States set up in Article 31  of Directive 95/46/EC iu order  State~ set up in Article 31  of Directive 95/46/EC in order 
to ensure a coherent application ()fthe requirements set  to ensure a coherent application of the requirements set 
out in this Directive regardless of changes in technology  out in this Directive regardless of changes in technology, 
and bearing in mind that this procedure cannot apply to 
substantial changes in these categories of  data, which may 
be undertaken only in accordance with the procedure laid 
down in Article  IOOA oftheEC Treaty; 
Article 5 
(following amendment 7) 
MeR:~ber States shall ensure via national regulations the  Member States shall ensure via national regulations the 
confidentiality of communications by means of public  confidentiality of communications by means of  public 
telecommunica~ions network and publicly available  telecommunications n.etwork and publicly available 
telecommunications scrvic;es.  In part!cul:tr, they shall  telccommuni9ations services.  'n paJ1icul~r. they s!u1U 
prohibit listening, tapping.  stor~gc or other kinds of  prohibit listeninl?, tapping, st()rage or other kinds ~f 
Interception or surveillance of  cominunication~. by others  interception or surveillance of communications, by others 
than users, without the consent of t~e users concerned.  than users, without the consent of tile users concerned, 
except when legally ·authorised. ·  except when legally authorised, in accordance with 
Article  14(1). 
Article 9 
{following (rejected) amendment  12 instead Of amendment 8) 
Member 'States shali ensure that the provider: of  ~i public  .  . .  . 
telecommunications· network and/orpublicJy·availab.lc 
telecoinmimications service may override the elimination 
of presentation Of the CllJiing line identification: 
(a)  on a temporary basis. upon application of a 
subscriber requesting the tracing of malicious or 
Member States shall Ia\'· down legal provisions governing  , 
.  .  .  .  .  .  .  .  r 
the wav  in which  th~ provider of a public 
'' 
telecommunications network and/or publicly available 
tclecommunicati9ns service may override the elimination 
ofprcscntntion of  the cnlling line identification: 
(a)  ·  on a temporary basis, upon application of a I 
I 
I 
I 
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common position 
nuisance calls: in this case. in accordmice with 
national law. the data containing the idcntilkation 
or the calling subscriber will be stored and be  made 
available by  the provider or a public 
telecommunications network and/or publicly 
available telecommunications service; 
(b)  on a per-line basis for Organizations dealing with 
emergency ~ails and recognised as such by a  .. 
Member State, including law enforcement 
agencies, ambulance services and fire brigades, for 
the purpOse of answering such calls. 
(b) 
amended proposal 
subscriber requesting the tracing of malicious or 
nuisance calls: in this case. in  <~ccordance with 
national law. the data containing the identification 
of the e<llling subscriber will be stored and pe made 
available by the provider of  a public 
tel.ecommunications. network and/or publicly 
available telec()mmurtications service; 
011 a per-line basis for Organizations dealing with 
emergency calls and recognised as such by a 
Member State. including law enforcement 
agencies. ambulance services and fire brigades, for 
the purp<>se of  answering such calls. 
Article ll 
(following amendment 9) 
I.  Personal data contained in printed or electronic 
directories of subscribers available to the public or 
obtainable through directory enquiry services should be 
limited to what is necessary to identify a particular 
subscriber, unless the subscriber has given his 
unambiguous consent to the publication of additional 
personal data.  The subscriber shai.J be entitled, free of 
charge, to be omitted from a printed or electronic 
directory at his or her request to indicate that his or her 
personal data may not be used for the purpose of  direct 
marketing, to have his or her address omitted in part and 
not to have a reference revcali ng his or her sex. where 
this is applicable linguistically. 
2.  Member States mav allow operators to require a 
payment from subscribers wishing to ensure that their 
particulars are not entered in a. directory. provided that 
the sum involved is re;isoriHblc and docs not act as a 
disi  ~centivc to the exerCise of this right. 
3.  Member States may limit the application of this 
I.  Personal data contained in printed or electronic 
directories of subscribers available to the public or 
obtainable through directory enquiry services should be 
limited to what is necessary to identify a particular 
subscriber, unless the subscriber has given his 
unambiguous consent to the publication of  additional 
personal data.  The subscriber shall be entitled, free of 
charge. to be omitted from a printed or electronic 
directory at his or her request, to indicate that his or her 
personal data may not be used for the purpOse of  direct 
marketing, to have his or her address omitted in part and 
not to have a reference revealing his or her sex, where 
this is applicable linguistically. 
2.  Member States may limit the application of  this 
.  . t:ommon position  ame11ded proposal 
Article to subscribers who arc natural persons.  Article to subscribers who are natural persons. 
Article  12 
(instead of suppression of paragraph 3 as proposed by the EP) 
l.  The use of automated calling systems without human  l.  The use of automated calling systems without human 
intervention (automatic calling machine) or facsimile  intervention (automatic calling machine) or facsimile 
machines (fax) for the purposes of direct  marketing may  machines ,(fax) for the purposes of direct marketing may 
only be allowed in respect of subscribers who have given  only be allowed in respect of subscribers who have given 
their prior consent.  their prior consent. 
2.  Member States shall take appropnatc measures to  2.  Member States shall take appropriate measures to 
ensure that, free of  charge, unsolicited calls for purposes  ensure that. free of  charge, unsolicited calls for purposes 
·of direct marketing, by means other than those referred to  of  direct marketing, by means other.than those referred to 
in paragraph l, are not allowed either without the consent  in paragraph I, are not allowed either without the consent 
of the subscribers concerned or in respect of subscribers  of the subscribers concerned or in respect of  subscribers 
who do not wish to receive these calls, the choice between  who do not wish to receive these calls, the choice between 
these options to be determined by national legislation.  these options to be determined by national legislation. 
3.  Member States may  limit the application of  3.  Member States may limit the application of 
paragraphs I and 2 to subscribers who arc natural  paragraphs I and 2 to subscribers who are natural persons 
persons.  to the extent that the legitimate interests of subscribers 
other than natural persons and. in nanicular . those of 
.  . 
small and  n1cdium-~.ized ememrises. remain  sufficien~ly 
protecte4: . 
List of  data 
Annex 
(following amendment  10) 
List of data 
'! 
For the purpose referred to  in Article 6(2) the following 
data may be processed: 
Data containing the: 
number or idcniilication of the subscriber station. 
nddress or the subscriber nnd the type of station. 
total number or units to he charged for  the 
accounting period. 
For the purpose referred to in Artick; 6(2) the following 
data may be processed: 
D:lla containing the: 
.number or idcntilicillion of the slibscribcr.station. 
address of the subscriber and the type of station. 
total  number of units to be charged for  the 
accounting period. 'I 
/. 
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. '  ~·  . 
commoi1 position 
calk(! subscriber number, 
type,  ~tart time and duration of the calls made 
a·nd/or the data volume transmitted, 
other information conc<::mipg payments such as 
.  . 
advance payinent, payinenrs by instalments, 
disconnection and reminders. 
'· 
amended propo.\·al 
called subscriber number, 
type, start time and duration of the calls made 
and/or the data volume transmitted, 
date of call /service 
other information conceming payments such as 
.  ·advance payment  •. p~yments  by instalments, 
. discon~ection and reminders, -·  •.  -;-;!'"'-;-:"--~--
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